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RESPONDENT’S BRIEF

Issue
Has Rose failed to establish that the district court abused its discretion, either by retaining
jurisdiction instead of placing him on probation, or by relinquishing jurisdiction and not further
reducing his sentence?

Rose Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Rose pled guilty to attempted strangulation and the district court imposed a unified
sentence of eight years, with two years fixed, and retained jurisdiction.

(R., pp.46-50.)

Following a period of retained jurisdiction, the district court relinquished jurisdiction but sua
sponte reduced Rose’s underlying sentence to eight years, with only one and one-half years
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fixed. (R., pp.59-62; 3/20/18 Tr., p.57, Ls.15-18.) Rose filed a notice of appeal timely from the
district court’s order relinquishing jurisdiction and executing a reduced sentence. (R., pp.63-65.)
Rose argues the district court abused its discretion by retaining jurisdiction instead of
placing him on probation in light of his young age, difficult childhood, support from his mother,
purported remorse, acceptance of responsibility, and the fact that he took classes prior to
sentencing. (Appellant’s brief, pp.3-7.) Rose has failed to establish an abuse of discretion.
The decision whether to retain jurisdiction is a matter within the sound discretion of the
district court and will not be overturned on appeal absent an abuse of that discretion. State v.
Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990). The primary purpose of a
district court retaining jurisdiction is to enable the court to obtain additional information
regarding whether the defendant has sufficient rehabilitative potential and is suitable for
probation. State v. Jones, 141 Idaho 673, 677, 115 P.3d 764, 768 (Ct. App. 2005). Probation is
the ultimate goal of retained jurisdiction. Id. There can be no abuse of discretion if the district
court has sufficient evidence before it to conclude that the defendant is not a suitable candidate
for probation. Id.
Rose is not an appropriate candidate for probation, particularly in light of his anger
issues, criminal history, and his failure to rehabilitate while previously on probation. Rose was
only 19 at the time of the offense, but with an LSI score of 40 and an already lengthy criminal
record, poses a serious risk to the community. (PSI, pp.1, 3-8, 17. 1) Rose’s criminal history
began at 13 years of age when he was adjudicated for petit theft, and he continued his criminal
activity by amassing seven more juvenile adjudications, one being for assault or battery upon
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PSI page numbers correspond with the page numbers of the electronic file “Rose 45935
psi.pdf.”
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certain personnel. (PSI, pp.4-8.) Rose also incurred charges that were eventually dismissed for
assault or battery on certain personnel, battery on a correctional officer, disturbing the peace,
beyond control, unlawful entry, resisting or obstructing officers, and malicious injury to
property. (PSI, pp.5-7.) Rose was also non-compliant while on juvenile probation, having
signed up for but never completing theft classes. (PSI, p.8.) Rose also failed to complete
vocational rehabilitation, high school, extra-curricular activity and/or employment, and failed to
follow the recommendations of Children’s Mental Health. (PSI, p.8.) Rose also reported that he
had been committed both to St. Anthony and to CHOICES in Nampa as a juvenile. (PSI, p.8.)
As an adult, Rose continued in his criminal thinking and has a misdemeanor conviction for
possession of drug paraphernalia. (PSI, p.8.)
Rose contends he committed the offense in this case because he was under the influence
of alcohol and methamphetamine that, unbeknownst to him, was laced with bath salts; however,
he also admitted that this was not the first time he had choked his girlfriend while under the
influence of methamphetamine that was laced with bath salts, and reports show that he has
previously had problems with anger issues. (PSI, pp.3-4, 8-9.) Ada County Juvenile records
show that Rose “was involved in multiple ‘fighting’ or other violent incidents,” and has also
“shown physical aggression towards objects,” having “punched holes/broken doors and walls in
his home out of anger. [Rose] has also punched and broke the family’s flat screen tv and a car
window out of anger.” (PSI, pp.8-9.) Ada County Juvenile records reported:
In the Personality/Behavior section it noted he had poor frustration
tolerance, reporting “When [Rose] gets frustrated, overwhelmed or upset he often
gets verbally aggressive and/or shuts down, uses illegal substance or runs away.
[Rose] worked on these issues while at IDJC. After [Rose]’s Pre-Trial Conference
he was very upset with Mother in the lobby of the Court House. [Rose] said he
was overwhelmed with everything and upset at Mother for not helping him more.
He was visibly upset and was very verbal about it.”
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Within the Attitudes/Orientation section of his most recent Probation
Officers Report it was noted, “[Rose] has shown his Defiance towards authority
by not following Court Orders. [Rose] will say he wants help, but then does not
show up for appointments that are made for him to get the help he needs, such as
his Recovery 4 Life appointment. [Rose] will say he is going to show up for a
Probation Officer appointment and even sets the time and date and then does not
show or call. [Rose] will tell you what you want to hear but not follow through
with doing what he says he is going to do.” By his own admission he struggled to
remain drug free, relapsing on multiple occasions.
(PSI, p.9.) While Rose did accomplish some things while on juvenile probation, his probation
officer ultimately concluded, “Probation has exhausted all available resources for [Rose] and
feel, time and termination is the most appropriate option.” (PSI, p.9.)
Rose argues that he was “proactive in making the changes necessary to be successful on
probation” because he was “taking classes prior to sentencing.”

(Appellant’s brief, p.6.)

However, the Ada County Jail reported that Rose was removed from the Active Behavioral
Change class in July of 2017 after three failures to follow through with assignments, and while
he was eventually re-enlisted in the class, he failed to have his homework ready to present in
class on August 10, 2017. (PSI, p.9.) The Ada County Jail also reported that Rose was not fully
compliant with the basic housing rules. (PSI, p.9.)
At the sentencing hearing the district court articulated the correct legal standards
applicable to its decision and also set forth its reasons for retaining jurisdiction rather than
immediately placing Rose on probation. (8/29/17 Tr., p.38, L.15 – p.43, L.8.) The district court
concluded:
I fully accept what you have told me, Mr. Rose. I am doing what I think
gives you the best opportunity to do as you say you want to do, change you ways
and become a law-abiding and productive member of the community. You may
not agree with the choice that I have made in that regard, but that’s where we are.
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(8/29/17 Tr., p.47, Ls.15-21.) The state submits that Rose has failed to establish an abuse of
discretion, for reasons more fully set forth in the attached excerpt of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendix A.)
Rose next asserts that the district court abused its discretion by relinquishing jurisdiction
and not further reducing his sentence in light of his successes during his period of retained
jurisdiction, recognition of a problem, and “desire to make the changes necessary so that this
type of incident does not happen again.” (Appellant’s brief, pp.7-9.) Rose has failed to establish
an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4). The
decision to place a defendant on probation or whether, instead, to relinquish jurisdiction over the
defendant is a matter within the sound discretion of the district court and will not be overturned
on appeal absent an abuse of that discretion. State v. Hansen, 154 Idaho 882, 889, 303 P.3d 241,
248 (Ct. App. 2013) (citing State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v.
Lee, 117 Idaho 203, 205–06, 786 P.2d 594, 596–97 (Ct. App. 1990)). A court’s decision to
relinquish jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be inappropriate under
I.C. § 19-2521. State v. Brunet, 155 Idaho 724, 729, 316 P.3d 640, 645 (2013); Hansen, 154
Idaho at 889, 303 P.3d at 248 (citing State v. Statton, 136 Idaho 135, 137, 30 P.3d 290, 292
(2001)).
A court’s decision not to reduce a sentence is reviewed for an abuse of discretion subject
to the well-established standards governing whether a sentence is excessive. State v. Hanington,
148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009). Those standards require an appellant to
“establish that, under any reasonable view of the facts, the sentence was excessive considering
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the objectives of criminal punishment.” State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975
(2005). Those objectives are: “(1) protection of society; (2) deterrence of the individual and the
public generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for wrong
doing.” State v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978). The reviewing court
“will examine the entire record encompassing events before and after the original judgment,”
i.e., “facts existing when the sentence was imposed as well as events occurring between the
original sentencing and the revocation of probation.” Hanington, 148 Idaho at 29, 218 P.3d at
8.
Rose’s successes and recognition of a problem do not outweigh his failure to rehabilitate
while on retained jurisdiction. Although Rose was recommended for probation, he did receive a
Class B DOR for disobedience to orders when he was directed by an instructor to not use the
word “fuck,” and he replied that he would say “fuck” anytime he wants to. (PSI, p.340.) When
the instructor repeated the order, Rose again refused saying it was a “stupid rule”; his refusal to
follow instructions resulted in his removal from the class. (PSI, p.340.) Also, Rose’s instructor
for Cognitive-Behavioral Interventions for Substance Abuse reported:
Mr. Rose missed program schedule classes, turned in incomplete work and
only complied when directed to participate in classroom activities. He received a
Class B DOR from program staff for not following classroom rules. When he
returned to class after being temporarily removed he presented with the same
rebellious attitude which presented him with compliance issues in the first place.
He continued to break classroom rules and needed to be closely monitored by
program staff in order for him to remain on task. During one of his assignments
working on dealing with peer pressure, Mr. Rose reported individuals in his living
unit were calling him a woman beater. He was unable to respond appropriately
when program staff asked why individuals are calling him that. He stated with a
loud voice how he hit his pregnant girlfriends. Program staff instructed him to
apply the new life skills he is learning for his class whenever he found himself
irritated with individuals who live in his unit. Mr. Rose does only what he needs
to do to comply with programming, missing opportunities to practice within the
safety of the CAPP Facility. His actions depicted how he is unwilling, or
incapable, of reviewing his behaviors using victim statements, blaming of others
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for his behaviors and the resulting consequences. His attitude in class was poor
and his level of participation is below average. The incorporation of a behavior
contract was done in anticipation of it motivating him to refocus and to work on
his attitude. The behavior contract did prompt some improvements regarding his
homework being done in a timely manner and remaining compliant within the
classroom.
(PSI, pp.340-41.)

The Thinking for a Change instructor reported that Rose “continuously

struggled with anger and frustration,” and that Rose also stated, “he is willing to fight no matter
what if he is teased, picked on, or challenged.” (PSI, p.341.) The instructor also reported that,
while Rose expressed gratitude for the assistance that was offered to him and the encouragement
for success, he also made a comment regarding how much he hated the program. (PSI, p.341.)
The Aggression Replacement Training instructor reported that, while Rose had a “slow and
resistant start” in the program, he became more engaged later on; however, “he struggled with
demonstrating a desire to use what he was taught in real world situations.” (PSI, p.341.) While
Rose did receive a recommendation for probation, his case manager concluded:
What prompted Mr. Rose’s lack of participation in one course and his
marginal engagement in another may be tied to what he was willing to accept in
himself. He admits he has had programming before and it appears he once again
is reluctant to recognize, and accept his personal deficiencies and opportunities
for change. The CAPP Facility staff taught him skills and tools he may use when
dealing with resentments he undergoes and to assist him in being productive and
healthy. It is recommended he be supervised at a higher degree where he will
need to demonstrate for his Probation Officer his ability to consistently be a
prosocial, community minded individual his family and community may look up
to.
(PSI, p.343.)
At the jurisdictional review hearing, the district court addressed Rose‘s poor performance
in the retained jurisdiction program, his unwillingness to follow institutional rules, and his high
risk to reoffend. (3/20/18 Tr., p.55, L.13 – p.57, L.24.) In sua sponte reducing Rose’s sentence
the district court stated, “That sentence, Mr. Rose, is designed to get you immediately eligible
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for a parole hearing, the opportunity to take more programming, and demonstrate that you can be
successful.” (3/20/18 Tr., p.57, Ls.19-22.) The state submits that Rose has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpt of the jurisdictional
review hearing transcript, which the state adopts as its argument on appeal. (Appendix B.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order relinquishing
jurisdiction.

DATED this 12th day of September, 2018.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 12th day of September, 2018, served a true and
correct copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of
iCourt File and Serve:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

8

APPENDIX A
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1 to not victimize anybody else in their life. I am
2 here to tell you, sir, that the difference between
3 this time and all the other times I stood up in
4 front of a judge is, there is more -- there is
5 many more than just one particular thing. But
6 this time, I am truly remorseful for what I did,
7 and I am not j ust up here to say t hings to get out
8 of trouble. I am here to tell you I am ready to
9 stop victimizing any and everybody by comm itting
10 t hese crimes. And I am willing to accept any kind
11 of help to be able to do that for the rest of my
12 life.
13
That's all I have, Your Honor.
14
THE COURT: Thank you.
15
Mr. Rose, those are very thoughtful
16 comments, and I take it very much as sincere
17 expressions of reg ret and remorse over what you
18 have done. There was a notation in the evaluation
19 that you had accepted responsibility and that you
20 weren't laying the blame elsewhere, which is a
21 good thing.
22
But this is a very serious matter. And
23 on more tha n one occasion -- you know, the force
24 necessary to cause the physical inj uries that are
25 apparent in those photographs tell us something of
1
2

3
4

5
6

7

8
9

10
11
12
13
14

15
16

17
18
19
20
21

22
23
24
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acknowledged responsibility -- and the State
acknowledges that you did -- you know, you stood
up and pied guilty, you didn't -- wh ich, again,
people are entitled to plead not guilty; don't get
me wrong. That's not a thing. But the fact that
from day one you acknowledged responsibility for
this and accepted the responsibility for it says
something. And so I think you truly, at this
point, have made a commitment to yourself to
change things.
I can accept that. That doesn't alter
what has happened, nor does it alter the practical
realities of it takes more than good intentions.
I do not think you are, at this point,
appropriate for probation. I understand your
sincere intentions, but you have had them in the
past, maybe not to this level. But I have to take
a look at what the record shows from your past
behavior. And in recent months while in custody,
you have been behaving yourself. I agree that
your discharge from a class, when I read the
notes, was for misconduct. It was for not doing
your homework. When I said you got kicked out of
class, that was what I understood It was for, was
not participating, wh ich was kind of consistent

05/04/ 2018 09: 12:27 AM

39
1 the state that you were in. And the fact that you
2 were under the influence of drugs certainly offers
3 some additional explanation, but it is not, by any
4 means, any excuse or j ustification or mitigation,
5 in my view in this case.
6
The record in your past history has
7 been of noncompliance. I take some issue with
8 your lawyer's suggestion that you have not had the
9 opportunity for treatment in the past. Now, you
10 have not had domestic violence treatment, true,
11 because you haven't been accused of domestic
12 violence before. But you had a number of
13 treatment -- opportunities for treatment. One of
14 the comments from one of the counselors or the
15 report writers -- there were a number of them,
16 different reports that I read, so I don't recall
17 particularly where it came from -- but it said
18 that you were very good at sign ing up for programs
19 and very bad at attending your classes and very
20 bad at attending and following through.
21
That's the issue. The nature of this
22 offense and the fact it was repeated a number of
23 t imes, frequently in many cases, called for a
24 prison sentence just to recognize how seri ous it
25 is. The fact that you have stood up and
41
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some of your record as a juvenile of signing up
and then not following t hrough.
So, Mr. Rose, as I was reading t he
presentence report and taking into account your
relatively young age, even though your j uvenile
history is what it is, to some extent, as
Mr. Schou says, you do get to -- you don't get to
leave that beh ind you, but you kind of get
something of a new slate. I am not going to
impose the maximu m sentence here . I t hink two
years fixed and six indeterminate is appropriate.
There was a time when we could put
people in local custody and furlough for
t reatment. I don't know that we can still do
that. In other words, 180 days in custody while
you complete the domestic violence class. Or,
actually, a year in custody and then with the
opportunity for release after 180, assuming the
domestic violence classes have been completed and
the treatment providers are in accord, I don't
know that we have that option at the present t ime.
But it's -- because that wou ld be my other
alternative, if it were. But I do think,
Mr. Rose, that a retained jurisdiction is
appropriate in your case.
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You may be disappointed with that.
They don't have specific programs directed towards
domestic violence. They do have programs directed
toward anger management and criminal thinking.
And this will be your opportunity to show that you
can follow th rough, as Mr. Dinger says, and give
you the opportunity to show it. You can expect
that, if you are successful on the r ider, you will
be required to do domestic violence classes upon
your return as a condition of probation. But you
would be doing them on the street as a condition
of probation.
THE DEFENDANT: Yes, Your Honor. If I were
to be sentenced to a rider, would I be able to
be -THE COURT: It's -- well, I guess it is a
question of consent, because, if you choose not to
participate, you can tell them when you get there,
and they will flop you. And you can come back and
go to prison. But that's -- that's not a very
wise choice. I wouldn't suggest you do that. And
we're not really engaged in a dialogue at t his
point.
So it is the j udgment and sentence of
this Court you be committed to the Department of
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Correction for a period not to exceed eight years
wit h two fixed and six indeterminate but suspended
in favor of a period of retained jurisdiction
during which t he department will be requested to
evaluate the defendant for anger management, as
well as substance abuse and crimina l thinking
errors, that you receive intense treatment in
those areas.
The defendant will be required to
submit a DNA sample and right thumbprint
impression to the Idaho database. I will impose
court costs.
Restitution, Mr. Schou? There is
$900-and-some-change. There was a bill attached
to t he PSI.
MR. SCHOU: Yeah, it's correct, Judge.
THE COURT: I will order restitution to
the -- the victim restitution as requested . Court
costs. In light of restitution, the defendant's
relatively young age and minimal prospects at this
point for employment even upon return, I am not
going to impose a fine.
I do think a no-contact order is
appropriate. I am going to enter it.
Mr. Dinger, I have one point of
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agreement with the chief justice regarding
no-contact orders, and that is the statute does
not contemplate that we put in a no-contact order
with the geographic location. So I haven't been
doing t hat. It's with a person. But if -- it's
not particularly applicable in this case, but in
other cases where the person is out on the street,
if the protected person isn't at Walmart because
t hey are not on shift, then the defendant
shouldn't be proh ibited from going in j ust because
somebody works there . It's the person we a re
protecting, not the location. So t hat's kind of
the thinking beh ind that. But most importantly
is, the no-contact statute does not contemplate
geographic limitations, just limitations as to
persons. So until that is changed, just so you
know.
I am going to put in an exception for
contact through attorneys for legal proceedings or
in court. The PSI is pretty clear that these
folks are going to have a child in common, absent
something unusual happening. And that's going to
happen in the next couple months, apparently.
MR. DINGER: So, Judge, as I understand it,
t hen, you're going to scratch out her address?
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THE COURT: I scratched -- yeah. I just
lined through the address and that portion of the
no-contact order and initialed it.
MR. DINGER: Okay.
THE COURT: No-contact orders are subject to
modification , of course, or termination. So I am
going to initially r un this one for the entire
period of the sentence. Today is the -THE BAILIFF: 29th.
THE COURT: -- 29th. I was thinking it was
the 28th all day.
MR. DINGER: Judge, can I perhaps just ask
the Court a question, I guess -THE COURT: Certainly.
MR. DINGER: -- on your thinking for the
no-contact order? And I read t he chief j ustice's
explanation. I t hink I understand it as to -- for
instance, I think, in the past somebody would
commit burglaries at the mall, there would be a
no-contact order with the mall.
THE COURT: Oh, and I don't quite follow his
reasoning with respect to other geographic
locations either, and tha t's why I said, I agree
with him that the statute does not contemplate
using geographic location .
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1 did have struggles throughout this program. This
2 is the first time I have ever been in an anger
3 management class my whole life, and I greatly
4 benefitted from it.
5
I had an issue at the beginning with
6 following the rules, and I never took it to the
7 extent in which I -- obviously I didn't graduate
8 because I did -- and I fin ished all my classes. I
9 have turned in all my homework and completed all
10 of the work in all of my classes. I attended all
11 the hours I needed to and, in that time, have
12 started to rea lize how serious my life is and how
13 serious other people's lives are around me, as
14 well, not just -- it's not about me only; it's
15 about everybody. And they all have their own
16 lives. And right here it clearly states that, "He
17 has become very good at using his anger control
18 sequence and control his anger tendencies." In my
19 ART class, I have looked into my actions more than
20 I ever have in my life and would like th e

opportunity to example my gratitude for getting
sent on this rider and giving -- being given the
opportunity to take an anger class and all the
24 rest of the classes because I have learned a lot
25 from t his program and I need to start making a

21
22
23

56
recommendation here.
2
You know, repeatedly using a vulgarity

1

3 in the classroom, aside from just demonstrating a
lack of command of the language, when you continue

4

5 to use such things in the face of an instruction
6 not to, that's a -- your lawyer is right. That's
7 one of the biggest concerns I have is that you
8 don't want to follow ru les. And even at the end
9 you did -- now, in the work release class where I
10 think you perceived -- there was something there
11 for you, the prerelease class, you did better.
12 You got some favorable remarks from there.
13
But on your other two classes, you
14 know, the MRT instructor -- the TAC they call
15 it -- noted that you expressed gratitude for the
16 assistance at the end of the program, but then
17 made a comment about how much you hated it. The
18 one facilitator notes -- facilitator notes that,
19 "His actions depicted how he is unwilling or
20 incapable of reviewing his behaviors using victim
21 statements, blaming others for his behaviors, the
22 resulting consequences." One of the other
23 fa cilitators noted t hat they suggested that you
24 perhaps could do some counseling and made that
25 available. You turned t hem down.
05/04/2018 09: 12:27 AM

1 change.
2
At this point, I have a job waiting for
3 me today if I am granted the opportunity. And I
4 am -- I have a great support net. I have a lot of
5 people out there rooting for me and a lot of
6 things that I am looking forward to doing that
7 involve building myself and othe rs around me. And
8 I would only ask for the opportunity to show you
9 that I am ready to take my life seriously, Your
10 Honor.
11
Thank you.
12
THE COURT: Thank you.
13
Mr. Rose, this is not a very favorable
14 report at all. There are times, I think driven by
15 population concerns, when the folks in the
16
17

18

19

20
21
22

retained jurisdiction program, the facilitators
and case managers -- I can't say that's going on
now, but I know there was a time when we were
facing a similar problem with prison population
t hat another judge in this county ordered people
here to discuss the issue. And what he learned
was, they were instructed to give everyone a

probation recomme ndation regardless of how well
they did. I don't know that that's going on now,
25 but I frankly think that's what's driving the
23
24

57

1
The overall impression I have is, you
2 only fol low rules when either it's convenient for
3 you, or you do it grudgingly when you do. And my
4 big concern I have is, you are a high risk -5 evaluated as a high risk when it comes to your
6 relationships with the opposite sex. And that
7 doesn't mean that you necessarily will, but it's
8 certainly something I have to be worried about.
9
And, fran kly, Mr. Rose, I don't think
10 you're a candidate for probation at this time. If
11 I put you on probation, you're going to be back
12 here inside of 30 -- 90 days. Because you're
13 going to find that the rules of probation are too
14 chafing, and you won't choose to follow them.
15
I am going to relinquish jurisdiction.
16 I am going to modify your sentence on my own
17 motion to one year, six months fixed, plus six
18 years, six months imposed.
19
That sentence, Mr. Rose, is designed to
20 get you immediately eligible for a parole hearing,

the opportunity to take more programming, and
demonstrate that you can be successful. I am
23 not -- I don't want to put you on the street to
24 have you fail again.
25
That is the judgment and sentence of
21

22
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